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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Petitioner Beena 

Beauty Holding, Inc. d/b/a Planet Beauty states that it does not have a parent 

corporation and no publicly traded company owns 10% or more of Petitioner's 

stock. 

Respectfully submitted, 

DATED: June 22, 2016 	LEWIS BRISBOIS BISGAARD & SMITH LLP 

By: 	/s/ Jeffrey S. Ranen 
Jeffrey S. Ranen 
Joshua D. Carlon 
Victoria Lin 
Attorneys for Petitioner Beena Beauty 
Holding, Inc. d/b/a Planet Beauty 
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PETITION FOR REVIEW 

Pursuant to Rule 15(a) of the Federal Rules of Appellate Procedure, Beena 

Beauty Holding, Inc. d/b/a Planet Beauty ("Petitioner") hereby petitions the United 

States Court of Appeals of the Ninth Circuit for review of a Decision and Order of 

the National Labor Relations Board ("NLRB") in the matter styled Beena Beauty 

Holding, Inc. d/b/a Planet Beauty, NLRB Case No. 31-CA-144492, reported at 

364 NLRB No. 3, dated May 23, 2016. See Attachment "A." 

This Court has jurisdiction in this matter pursuant to Section 10(f) of the 

National Labor Relations Act because the NLRB's "Decision and Order" is a final 

order. 29 U.S.C. § 160(f). Petitioner is a party aggrieved by said Decision and 

Order. Petitioner transacts business within this judicial circuit, as defined in 28 

U.S.C. § 41. 

The NLRB's Decision and Order against the Petitioner is not supported by 

substantial evidence and is contrary to law. 

II/ 
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WHEREFORE, Petitioner respectfully prays that this Court review and set 

aside the Order of the NLRB which found that Petitioner violated Section 8(a)(1) 

of the National Labor Relations Act, 29 U.S.C. § 158(a)(1), and receive any further 

relief to which it may be entitled. 

Respectfully submitted, 

DATED: June 22, 2016 	LEWIS BRISBOIS BISGAARD & SMITH LLP 

By: 	/s/ Jeffrey S. Ranen 
Jeffrey S. Ranen 
Joshua D. Carlon 
Victoria Lin 
Attorneys for Petitioner Beena Beauty 
Holding, Inc. d/b/a Planet Beauty 
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NOTICE; This opinion irrribieri to formal revision before publication In,the 
hound volunkz of NLRB ilecitions. Reader* aie repesteel to nolo+ the Ex-
eactive Secretary, &liana! I..bor Relations Boarc4 Washington. P.C. 
20570. °fatly 4pogi•aphteol or other formal errors so that correctknts can 
brinchded hi the botold volantes. 

Deena Beauty Holding, Inc. d/h/a Planet Beauty and 
Michael Sanchez. Case 31-CA--144492 

May 23, 2016 

DECISION AND ORDER 

BY CHAIRMAN PEARCI AND MEMBERS IVIISCIMARRA 
AND HIROZAWA 

On March 3, 2016, Administrative. Law Judge Mary 
Miller Cracraft issued the attached decision. The Re-
spondent. filed exceptions and .a supporting brief. The 
General Cminsel filed limited cross-exceptions with sup-
porting argument, and the Respondent filed an opposi- 
tion. 	 - 

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel. 

The judge found, applying the Board's decision in D. 
R. Horton, 357 	2277 (2012), ent denied in rele-.  
wait part, 737 F,3d 344 (5th. Cir. 2013), and Murphy Oil 
USA, Inc., 361 NLRB. No: 72 (2014), enf. denied in rele-
vant part, 808 F.3d 1013 (5th Cir. 2015), that the Re-
spondent violated Section 8(a)(1) of the Act by maintain, 
ing and enforcing an arbitration/dispute resolution provi-
sion in its commission agreement--sales (the Agree-
ment) that requires. employees, as a condition of em-
ployment, to waive their rights to pursue class or collec-
tiVe.  actions involving emplOyment-related claims in all 
forums, whether arbitral or judicial. The judge also 
found, relying on D. R. Horton and U--Haul Co. of Cali-
fornia, 347 NLRB 375,'377-378 (2006), enfd. 255 Fed. 
Appx. 527 (D.C. Cir. 2007), that maintaining the Agree-
ment violated Section 8(a)(1) because employees reason-
ably would believe that it, bars or restricts their right to 
file unfair labor practices with the Board. 

The Board has considered the decision and the record 
in light of the exceptions; cross-exceptions, and briefs 
and, based, on the judge's application of D. R. HOrton 
and Murphy Oil, we affirm the judge's 'rulings, findings, 
and conclusions,' modify her reniedy,2  and adopt the 

1  To the. extent. the Respondent and our dissenting colleague argue 
that Charging Party Michael Sanchez was not engaged in conceited 
activity in .filing the state wage-and-hcrurielaSs action lawsuit • in state 
superior court'and that See, 7 doeS not guarantee any st6Stantive•right 
of employees to pursue collectivelegal action, we reject these argu-
merits. As the • Board made clear in ./36Oglir, 362 NLRB No. .t52.' 
(201"5), 'the filing of.an•eMployrnent-related class or collective action 
by an individual employee is an attempt to 'initiate, to induce, or to 
preparefor group action. and is therefore conduct protected by Section' 
7." Id., slip op. at.Z. See also 'D. R. Horton, 357 NLRB at 2278, 

The Respondent and the dissent further argue that .R. Horton and.: 
Murphy 011 USA. Inc. were wrongly decided and should he .o.verruled,  

recommended Order as modified and set forth in full 
below.3  

ORDER 

The National Labor Relations Board orders that the 
Respondent, Beena Beauty Holding, Inc. dibia Planet:  
Beauty, Studio City,. California, its' officers, agents, suc-
cessors, and assigns, shall 

1. Cease and desist from 
(a) 	Maintaining and/or enforcing the arbitra- 

tion/dispute resolution proVision in its commission 

We agree with the judge's orejectiotrof those arguments,. and adhere. to 
• the tindingS:and rationale in thoisc cases. 

Our-diSSenting Colleague; relying on his dissenting position in Mur: 
plry Oil, 361 NLRB No. 72,. slip op. at 22-35 (2014);:ohserves:thatthe 
Act doesnot "dictate" any particular procodures.for the litigation of 
non-NLRA claims, and "Creates no substaritiVe right for emploYees:•to 
insist on class-type treatment-of such claims. This'is.all surely correct, 
as 'the: Bean:liras previously explained in Murphy .014 above, slip op,. at: 
2,.and.Brlitof Fcirrit;, 363. NLRB14c0.•45,•slip op. et 	(20115 
But what our colleague ignores is- that the Act "does create.a right to. 
pursue joint, class, oreollective claims if and as ,availahle,:withotit the 
interfcretteeOf an employer-impoSedrestraini." Murphy Oil, above, slip 
op. at-2 (emphaSis in original).. The: Respondent's Agreement 'is just 
such An unlawful restraint. 

Likewise, for 'the reasons: explained in Murphy. Oil and..:Bristol: 
Farms, there .is no merit to our colleague's view that .finding the 
Agreement unlaWful runs afoul of employees' Sec. 7 right to. "refrain 
from" engaging in protected 'concerted activity. See Murphy Oil,, 
above, .slip 0.'4. 18; :Bristol Farms, above, slip op. 'at. 2. Nor is he 
cOrrectininsisting ttsat.See..9(a) of the Act rvquires.thc Board to permit 
• individual employees to prospectively waive their Sec. 7 right to en,  
gage in concerted legal:activity. See Murphy 011, above, Slips op.. at .17 

S.,' Bristol Farms, atinVe, slip op;  at 2, 
We reject our dissenting colleague's view that.the Respondent's mo-

tion to compel arbitration was protected. by the First Amendment's. 
. Petition Clause.' in: dill Johnson 's Restaiirairts .v. NLRB, 461 U.: S. 731, 
747:(1983), theCeurt Identified two situations in.which o lawsuiten-
joys no such protection: where the, action. is. heyond: a State .cOuri!s. 
jurisdictiOn. because.  of Federal .preaMtition„ and Where."A 	. bits. 
an objective that is illegal under :federal' law." 461. 	S. at '737 'fn. 5. 
Thus,. the Board :may properly • restrain litigation efforts such as the 
Respondent's motion to compel Arbitration .that have. the illegal Objec-

-tiVe of limiting .employees': Sec. 7 rights and enforeing• an unlawful 
contractual provision,. even if thelitigation was otherwise'meritorious 
or reasonable. See Murphy 01.4 supra, slip Op. at 2()-:-/1; Contiergys 
Corp., 363 NLRB No. 51, slip op. at.2 In..5. (201-5). 

2  We agree with the judge that,•iftite lawsuit is stillvending,..the Re-
spondent:is required to notify the .courtthat it- has reseinded.or 'revised 

- the Agreement and to inforM the court that it no longer opposes the 
lawsuit on die basis'of the .Agiternent. Consistent with our deciiion in 
Murphy sOil, 361 NLRB No. 72, slip op. at: 21, we •modifY the judge's 
recommended remedy to order the Respondent to :reimhurselvlicha.el 
Sanchez and any 'cnher 	tbr.all.reasabibie expenses and legal 
fees, with interest, incurred. In connection with opposing the Respond-.  
ent's 'unlawful efforts.'to dismiss the class aCtion.lawsuit and compel 
individual arbitration. 

We shall' modify thejudge's recommended Order to conform to 
the .violations found and the Board!s.standant.retnediallangnage. We 
shall Substitute a.new notice to •include the.rnisaing atErmatiVe:provi-
sions, .as: argued by the General Counsel: on..eross exception, .and . to 
conform lathe Order as.modified, 

364 NLRB No. 3 
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agreement----sales that requires employees, as a condition 
of employment, to waive the right to maintain class or 
collective actions in all forums, whether arbitral or judi-
cial. 

(b) Maintaining the arbitration/dispute resolution pro-
vision in its commission agreementsales that employ-
ees reasonably would believe bars or restricts the right to 
file charges with the National Labor Relations Board. 

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed to them by Section 7 of the Act. 

2. Take the following affirmative action necessary to 
effectuate the policies of the Act. 

(a) Rescind the arbitration/dispute resolution provi-
sion in its commission agreement—sales in all of its 
forms, or revise it in all of its forms to make clear to ern-
pleyees that, the agreement does not constitute a waiver 
of theirright to maintain employment-related joirit, class, 
or collective actions in all forums, and that it does not bar 
or restrict employees' right to file charges with the Na-
tional. Labor Relations Board. 

(b) Notify all current and former employees who 'were 
required to sign or otherwise become bound to the arbi, 
tration/dispute resolution provision in its commission 
agreement—sales in any form that it has been rescinded 
or revised and, if revised, provide them a copy of the 
revised agreement, and further notify theni that the 
agreement will not be enforced in a manner that compels 
them to waive their right to maintain employment-related 
joint;  class, OrcollectiveaCtitms in all forums. 

(c) Notify the Superior Court of the State 'of Califor-
nia, in Case BC566065, if that case is still pending;  that 
the Respondent has rescinded or revised the commission 
agreement—sales upon which it based its motion to 
compel arbitration and dismisS class claims, and inform 
the court that it rio longer opposes the lawsuit on the 
sis of the agreetnent. 

(d) In the manner set forth in the. remedy section of 
the judge's decision, as further amended in this decision.; 
reimburse Michael 'Sanchez and any Other plaintiffs for 
any reasonable attorneys' fees and litigation expenses 
that they may have incurred in opposing the Respond 
ent's attempts to dismiss the class action lawsuit and 
compel indiVidual arbitratiOn. 

(e) Within .14 days after service by the Region, post at 
its Studio City, California facility copies of the attached 
notice marked "Appendix:" ' Copies of the notices, on 

4  If this Order is enforced by a judgment of a United States pond of 
appeals, the words in the noticts Tcading 'lasted by Order of•the Na-
tional Labor Relations Board" 'shall read "Posted Pursuant to a Judg-
silent 'of the United Statca Court .of Appeals. Enforcing an Order of the 
National Labor Relations BOard." 

forms provided by the Regional Director for Region 31, 
after being signed by the Respondent's authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 conSecntive days in Conspiencitis places, 
inclUding.all places Where tiotices to employees are cus-
tomarily posted: In addition to physical posting; of paper 
notices, notices shall be distributed electronically, such 
as by email, posting on :an intranet or an Internet site, 
and/or other electronic means, if the' Respondent custom-
arily communicates with its employees by such means. 
Reasonable steps Shall be taken by 'the ResPondent to 
ensure that the notices are not altered, defaced, or cov-
ered by any other material. If the Respondent has gone 
out of business or clOsed 'the. facility involved in these 
proceedings, the Respondent shall duplicate and mail, at 
its own expense, a copy of the notice marked "Appen-.  
dix" to all current employees and forMer employees ern-
ployed by the Respondent at any time since. April 2, 
2013, and any forMer employeeS against whom the. Re-

.spondent has enforced its mandatory arbitration agree-
ment since April 2, 2013. 

(f). Within 21 days after service by the Region, file 
with the Regional Director for Region 31 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps, that the Respondent has 
taken to comply. 

Dated;  Washington, DC. May 23, 2016 

Mark Gaston Pearce, 	 Chairman 

Kent Y. Iiirozawa, 	 Member 

(SEAL) 	NATIONAL tABOR :RELATIONS BOARD 

MEMBER MISCNARRA, concurring in part and dissenting in 
part. 

In this case, My colleagnes find that the Arbitra-
tion/Dispute Resolution Agreement (Agreement) con-
tained in the Respondent's commission Agreement—
sales violates Section S(0(1) Ofthe National: Labor Rela-
tions. Act (the Act 'or NLRA) because it waives the right 
to participate in class or collective actions regarding now 
NLRA employment claims. Charging Party Michael 
Sanchcz signed the Agreement, and later he filed a. class 
action lawsuit against the Respondent in state court alleg-
ing violations of the California Labor Code and BusiriesS 
and Professions Code. In reliance on the Agreement, the 
lespondent filed a motion to compel arbitration and 
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BEENA BEAUTY HOLDING, /14 

dismiss class claims, which the court granted, My col7  
leagues find that the Respondent thereby unlawfully en-
forced its Agreement. 

I respectfully dissent from these findings for the rea-
sons explained in my partial dissenting opinion in Mur-
phy. Oil USA, Inc.' For the reasons stated below, howev-
er, I agree with my colleagueS' finding that the. Agree-
ment unlawfully interferes with the right of employees, to 
file unfair labor practice charges with the: Board, 

L The class-waiver agreement 

I agree that an employee may engage in "concerted" 
activities for "mutual aid or prOteCtion" in relation to a 
claim asserted under a statute other' than NLRA.' How-
ever, Section 8(a)(1) of the Act does not vest' authority in 
the Board to dictate 'any particular procedures pertaiMng 
to the litigation of non-NLRA claims; nor does the ACt 
render unlawful agreements in which employees waive 
class-type treatment :of non-NLRA.claims. To the con-
trary, as discussed in my partial dissenting opinion in 
Minphy Oil, NLRA. SectiOn 9(a) protects the right of 
every employee as an "individual" to 'present" and "ad-
just" grievances "at any time."' ThiS aspect of Section 

' 361 NLRB No, 32, slip op. at 22H35 (2014) (Member Misehnarre, 
dissenting in part). The Board majority's holding in Aim* Oifinvat; 
idating class-action waiver igiimuelits was denied enforcement by the 
Court of Appeals for the Fifth Circuit. - kfurphy.Oil US,r1, Inc, v. NLRB, 
808. F.3(1.1013 (5th Cir. 2015). 

1.igree that non-NLRA claims: can givc rise to , "concerted" actiVi-
ties 'engaged in by two or more-employees: for the "purpose" 'of "mutual 
aid or protection," whiCh would 'come within the protectiOn: .01 NLRA 
Sec.. 7. Sec Muipiry 611., 361 NLRB No. 72, 'slip op. at .23-25 (Member 
Miscimarra;  dissenting • in pan). :However-, the existence. or absence of 
Sec. 7 protection does not depend on whether non-NLRA claims are • 
pursued as a..class-or eollective.action, but op :whether Sec. 7's statutory 
require-Meats are.snet---an issue:separate and distinct 'from whether an 
individual employee chooses to pursue a claim as a class or collective.  
action. td.; see also Beyaglu. 362. NLRB No...152,, slip op. at 4-5 
(2015) (Member. Miscimarra, diSsenting). ttere, the. Chai.glpg- Party 
was not engaged in concerted' activity When, acting individually, he 
fitcd'a class action. lawsuit:in California State court. 'See.my. disscnt in 
Beyoglu; above. 

3  Murphy Oil, above, slip op. at 30-34 '(Member Miseintarra, 
seining in part). See. 9(a) states: "Representatives designated or select-
ed.forthe purposes of collective bargaining by the majority Of the em-
ployces in. a' unit. appropriate for such mimeses; 'shall be the exeluSive 
representatives. of all the employees. in such unit for. the purposes of 
collective bargaining .in respect to rates • of pay,. Wages,. hours 	ern.;. 
ploynient, or Other Conditions of employment•Provided,..That any Inca-
vidtiat eMployetor a group of employees shall 'have the right at .any 
time to pres.ent grievonces"to their employer .and.. fO have. such grieve 
anew adjusted, without the interventinp of the bargaining' representa-
tive, as long.  as the 'adjustment is not inconsistent' with'the terms of a 
collective-bargaining contract or .agreement then in effect: Provided 

• further, That the hargaining.reprelentatiVe .haS been given opportunity 
to he Presentat such adjustment" (emphasis added).. The.Act's 
tive historyshows that. Congress intended to preserve every. individual 
employee's right. to 'adjust" any employment-related diSpute with his 

9(a) is reinforced by Section 7 of the Act; which protects 
each employee's right to "refrain from" exercising the 
collective rights enumerated in Section 7. Thus, I be-
lieve 'it is clear that (i) the NLRA creates no substantive 
right far employees to insist on class-type treatment of 
:non-NLRA claims-,4  (ii) a class-waiver agreement per-
taining to non-NLRA claims does not infringe :on any 
NLRA rights or obligations, which has prompted the 
overwhelming majority of courts to reject the Board's 
position regarding class-waiver agreements;5  and (iii) 
enforcement of a class-action waiver as part of an arbitra-
tion agieernent iS also warranted by the Federal Arbitra-
tion Act (FAA):' Although questions may arise regard-
ing the enforceability of particular agreements that waive 
class or collective litigation 	non-NLRA claims, .I.'be- 
lieve these questions are exclusively within the province 
of the court or other tribunal that, unlike the NLRB, has 
jurisdiction over such claims. 

Because I believe the arbitration and class-waiver lan-
guage in the Respondent's Agreement was lawftil under 
the NLRA, I Would End it was':similarly lawful for the 
Respondent to• file a niotion itt state court seeking to en- 

dr. her .employer, See Miirphy Oil;  above,. slip op. at.31-32. (Member 
Miscimarra, dissenting impart). 

When courts have jurisdiction over non-NIRA claims that arc po-. 
teztially 'subject:to elass..treatmenti  the availability of class-type prom-
dunes does 'not rise-to thc level of a substantive right. See D.R..11ortort,. 
inc, v. NLRB, 737 F,341.344, 362 (5th Cir, .2013) ("rrlie uSe.of• class 
aetion. prneedureS . 	is net a stibitzintive right.")-(Citations omitted), 
petition for rehearing:  en. bane • denied No: 12-60031 (5th Cir:.2014);.. 
Deposit Guaranty National. Bonk .v. Roper, 445 U.S.. 326; 332 (1980) 
(1.11he right of.a.litigant to employ.  Rule 23 is a pmcedurallight. only, 
.aacillary. to thilitigation of substantive claims."), 

The Fifth Circuit has repeatedly denied enforcement of Board or-
ders invatidating.a Mandatory arbitatiort agreement that waivecfclass-
typ.e-treatment of non-NLRA,claimS. See, e.g.,..Murphy Oil LISA, Inc; 
*v. NLRB, above; D.R. Horton; Inc. v. NLRB, above. The overwhelining 
• majority of courts considering the •Board'iipasition 'have: ikewiSe re-
jected it: See Murphy. 011, '361 NLRB No. 72, slip op.  at 34 (MeMber 
Miscimarra_, dissenting, in.part); 	slip op. at.36 fn, 5(Mcrobcr John- 
son; dissenting) (collecting eases);• see also Patter on v.:.-Rayirtour.s 
Fitrniiure Co., .Inc., 96 F. Supp. 3d 71 (S.D.N.Y.. 2015); .Naitavati v. 
Adecco USA,inc:,.99 F. Supp. 3d 1072 (N.Di Cal:  2015); motion te 
certify for interlocutory. appeal 'denied 2015. WL 4035072 {N.D. 
June 30,'2015); Brotim v, Citicorp Credit ServiCe.s. Inc., No. .1:12-cv-

-00062-.BLW; :201.5 WL. 1401604. (D, ldaiio Mar.' 25; 2015) .(granting 
. reconsideration of prior determination that. class waiver in arbitration 
agreement violated NI,R..A); but see. Totten v. Xellogg BrolVn.  &:: Root, 
LLC, 	ED qv 14-066 DMG (DTBx), 2016 WL316019:(C.D. Cal. 
.Jan. 22;2016). 

For the:reasons expressed in irty•Miirph,0 	pArtial dissent:and. 
those thoroughly explained in former 'Meinber Johnson's. dissent in 
Murphy' Oil, the FAA requires that the arbitration .agreement.  be-en- 
forced according to. its terms. Murphy 011, above, slip 	34 (Mem- 
ber lvfisoiniarra„ dissenting in .part); id., slip.: op. at..49-58..  (Merriber 

• Johnson, dissenting), 
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force the Agreement.' It is relevant that the state court 
that had jurisdiction over the non-NLRA claims granted 
the Respondent's motion to compel arbitration. That the 
Respondent's motion was reasonably based is also sup-
ported 'by court decisions that have enforced similar 
agreements.' As the Fifth Circuit recently observed after 
rejecting (for the second time) the Board's position re-
garding the legality of class-waiver Agreements: "[1]t is a 
bit bold for [the Board] to hold that an employer who 
followed the reasoning of our D:R..Horton decision had 
no basis in fact or law or an 'illegal objective' in doing 
so. The Board might want to strike a more respectful 
balance between its views and those of circuit courts 
reviewing its orders."9  Ealso believe that any. Board 
finding Of a violation based on the Respondent'S merito-
rious state court. motion to compel arbitration would int, 
properly risk infringing on the Respondent's rights under 
the First Amendnient's Petition Clause. See Bill John-
son's: Restaurants v. NLRB, 461 U.S. 731 (1983); BE & 
K Construction Co. v. NLRB, •536 U.S. 516 (2002); see 
also my partial dissent in Afirrphy Oil, above, 361 NLRB 
No. 72, slip op. at.33-35. Finally, for similar reasons, I 
believe the Board cannot properly require. the Respoad-
ent to reimburse the Charging Party and other plaintiff§ 
for 'their attorneys' fees in the circumstances:  presented 
here. Murphy Oil, above, 361 NLRB No. 72, slip op. at 
35. 

2. Unlawful interference with Board charge filing.  

I concur in My Colleagues' finding that the Agreement 
unlawfully interferes with NLRB charge filing in viola-
tion of Section 8(a)(1), although I believe this presents a 
relatively close question here. The Agreement, in perti-
nent part, states that the employee and the Company 
agree .to. "resolve and binding (sic] arbitration" any claim 
that, "in the absent [sic] of agreement, would be resolved 
in a court of law under applicable state or federal law" 
(emphasis added). On its face, this language would 

7 	As I explain bcloW,. contur in my. colleagues'. finding:that the 
Agreement unlawfully interfered.with.the right of crnployees.to.a (lege a 
violation of the NLRA. through - the .filing of en unfair. labor praCtice 
charge with the NLRB. HoW Mier, thc: unlawfulness .of the. Agreement 
in this regard Is not material to the merits of the Respondent's-state-
court motion to compel. the Charging 'Party to arbitrate his non-NLRA 
claims. Sec Fuji•food Product, Inc., 303 NLRBNo..118,..slip op. at 4, 
4-5 fn. 13 (2016) (Member ;v1iiitiarra, concurring in part and diisent 
ing • 'in ,part).  (finding that employer lawfi3lly enforted. 'class-waiver 
agreement by filing motion to compel arbitration of non-NLRA claims, 
.notwithStanding additional finding that agreement tinlawfidly interfered 
with Board charge filing). 	. 

A. 'See, e.g., Murphy :Oil' USA, Inc. NLRB. above; Johnnwhatnmadi 
v..Blontningdale.̀ s, 755.17:3d 1072: (9th .Cir 2014); p,R: flortok.fnc, .v. 
NLRB; above; Owen v. Bristol Care; Inc., 702 1;.;3d 1050 •(8th:Cir.. 
20.I3); Sutherland v; Ernst &YgungLLP, 726 F.3d 290 (2d Cir. 2013.). 

9  .Murphy Oil 	Inc_ v. NLRB..808. F.3diat .1021. 

seemingly exclede from arbitration alleged unfair labor 
practice claims that might be filed with the Board, since 
the Bpard is not .a "court of law." I need not 'address 
whether thiS distinction is sufficient to prevent the 
Agreement -from unlawfully encroaching on. Board 
charge filing, however, because other language in the 
Agreement could reasonably be understood to preclude 
the filing of a Board charge. For example,:in the' sen-
tence immediately following the "court of law" refer-
etice, the Agreement provides a. different desCription of 
coverage: "The claims governed by this agreement are 
those that you or the company may have relating to your 
employment with, behavior during, or termination from, 
the Company" (emphasis added). „Subsequently, the 
Agreeinent also states (in all capital letters) that "the 
Company and you Agree 	to submit any claims that 
either has :against the other to final and binding arbitra-
tion" (emphasis added). It is a standard principle of con-
tract construction, that : an agreement's :provisions are to 
be construed in conjunction with one another.. Yet, in 
consideration of the above provisions, T belieVe there is' a 
substantial question, whiCh employees cannot reasonably 
resolve by themselves, about whether covered claims are 
limited to those that would be decided by a "court of 
law," whether they include all "those -that you' or the 
company may have relating to :your employment," or 
Whether they inchide all "claims that either [the employ-
ee or the Coriipany] has against the others...." For this 
reason, and given that many individuals would not un, 
derstand the difference 'between the Board and a "court;" 
V-Haul Co. ofCalifornia;  347 NLRB 375, 377 (2006), 
enfd. mem 255 Fed; Appx.. 527 (D.0;. Cir. 2007), I be-
lieve he Agreement arguably requires arbitration of 
claims that 'would be within the Board's jurisdiction. 

This does :not end the inqUiry because; in my View;  
merely proViding for the arbitration of NLRA claims 
does:not necessarily mean that an agreement precludes 
NLRB charge filing. As stated in my separate opinion 41 
The Rose group d/b/a -Applibee's Restaurant, 363 
NLRB. No. 75, slip op. at 3-5 (2015) (Member frlisci-
marra, dissenting in part), I believe that 'an agreement 
may laWfully provide for the arbitration of NLRA .  
claims, and such an agreement does not unlawfully inter-
fere With Board charge filing, at least where the agree 
ment expressly preserves the right to file claims or 
charges with the.Board or, more generally, with adminis-
trative agencies. However, the Agreement not only: ar-
guably requires arbitration of all matters that Would be 
within the Board's jurisdiction (again, I believe this is a 
close question); the :Agreement also Contains an exclu, 
sion that places: outside the : Agreement's coverage only 
"[c]laims for workers compensation or unemployment 
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compensation benefits," with no reference to, the exclu-
sion of claims or complaints filed with administrative 
agencies generally or the NLR13 in particular. In short, 
the Agreement can be interpreted as requiring that all 
eMployment4elated Claims be resolved in binding arbi-
tration and in this manner only, and without some further 
qualification, this would preclude the filing: Of a Board 
charge. 

Accordingly, I join my colleagues in finding that the 
Agreement violates the Act by unlawfully restricting 
employees' right to file charges with the Board. See 
Murphy. Oil, above, slip op. at 22 .fn 4 (Member Misci-
marra, dissenting in part); Garn'eSrop.Carp.;: 363 NLRB 
No, 89, slip op. at 6-7 (20.15) (Member Miseiniarta, con-
curring in part and dissenting in part); The. Rase Group 
d/b/a Applebee's Restaurant,. above (Member Miscimar-
ra, dissenting in part). 

CONCLUSION 

Accordingly, I respectfully concur in part and dissent 
in part. 

Dated, Washington, D.C. May 23,.2016 

Philip A. Miscimarra, 	 Member 

NATIONAL. LABOR:R.ELATIONS BOARD 

APPENDIX 

NoTtoE To EMPLOYEES 
POSTED By ORDEROFTHE 

NATIONALLABOR RELATIONS BOARD 
An Agency of the United.States Govertunent 

The National* Labor Relations. Board has found that we 
violated Federal labdr.laW arid' has ordered us to post and 
obey this notice. 

FEDERAL LAW GIVES-YOU THE"RIGIIT TO: 

Form, join,. Or assist a union 
.Choose representatives to bargain. with us on 

'your behalf 
Act together with othereinployeeS. for your bent- 

fit andprOtection 
Choose not to engage in any.. of these protected 

activities. 

WE WILL NOT maintain or enforce the arbitra-
tion/dispute resolution provision in our commission 
agreement—sales that reqnires.our employees, as a con-
dition of employment;  to waive the right to maintain em-. 
ployment-related class or colle.,Ctive actions in all forums, 
whether arbitrator judicial 

WE WILL NOT maintain the arbitrationfdisptite resolu-
tion provision in our commission agreement.—sales that 
our employees reasonably wank' believe bait :or restricts 
their right to file charges with the National Labor Rela-
tions Board. 

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you .in the exercise of therights 
listed above. 

WE WILL rescind the arbitration/dispute resolution pro-
vision in our commission agreernent,-sales in all of its 
forms, or revise it in all of its forms to make clear that 
the agreement does not constitute a waiver of your right 
to maintain employment-related joint, class, or collective 
actions in all forums, and that it does not restrict your 
right to file charges with the National Labor Relations 
Board. 

WE WILL notify all.  current and former employeeS who 
were required to sign or otherwise become bound to the 
arbitration/dispute resolution provision in our Corrimis-
sion agreement—sales in any form that the agreement 
has been rescinded or revised and, if revised, WE WILL 
.provide them a copy of the revised: agreement, and WE 
WILL further notify them that the agreement will not be 
enforced in a manner that compels then to waive their 
right to maintain employment-related joint, class, or col-
lective actions in all forums. 

WE WILL notify the Superior Court of the State of Cali-
fornia, in Case BC566065, if that case is still pending, 
that we have rescinded Or revised the commission 
agreement—sales upon which we based our motion to 
compel arbitration and dismiss class claims, and inform 
the court that we no longer oppose the lawsuit on the 
basis of the agreement. 

WE WILL reimburse Michael Sanchez and any other 
plaintiffs for any reasonable attorneys' fees and litigation 
expenses that they may have incurred in opposing our 
atteinptS to dismiss the class action lawsuit and compel 
individual arbitration. 

BEENA. BEAUTY HOLDING, INC. D/B/A PLANET 

BEAUTY 

The Board's decision can be found .at 
www.nlrb.gov/casel3l-CA-144492'orby  using the QR code 
belOw. Alternatively, you c,anobtain a copy of the decision 
from the . Executive. Secretary, National. Labor -Relations. 
'Board, 1015 Half Street,.S.E., Washington, D.C. 20570, or 
.by calling. poz) 273-1940, 
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DECISIONS OF TI-IENNTIONALLABOR RELATIONS BOARD 

Renee 414. Medveg, Esq., for the General Counsel, 
Jeffrey Ranen, Esq;, and Victoria Lin, Esq.-, for ReSporident. 
Nicholas fie Blouw, Esq., for the ChargingParty. 

DECISION 

MARY M FLIER PRACRAFT, Administrative Law Judge. Beena 
Beauty Holding, Inc. cl/b/a Planet 'Beauty (Respondent)1, main-
tains an arbitration/dispute resolution proVision in its cornmis-
sion agreement-salts (the Agreement) whiCh prohibits class or 
collective legal claims in all forums, :arbitral and judicial, and 
requires signatory employeeS to settle any dispute arising out of 
or relating to their employment with Respondent in accordance 
with the terms o f the proVisions of the Agreement. The General 
Counsel:alleges that Respondent's entering into, maintenance, 
and enforcement2  of the. Agreement with employees violates 
Section 8(a)(1) of the National Labor Relations Act (the Act).3  
Further, the General Counsel alleges that employees would 
reasonably construe the language used in the Agreement to 
preclude them from filing unfair labor practice charges with the 
National Labor Relations Board' (the Board or NLRB) in viola-
tion of Section 8(.1)(1). 4  The: violations are found as Alleged. 

On the entire record,' and after considering the briefs filed 
by cpunsel kir the General. Counsel and the brief filed'by coun-
sel for the Respondent, the :following findings of fact and con-, 
elusions of law are made. 

JURISDICTION 

Respondent is a corporation With:an office and place of busi-
ness located in Studio City, California where it engages: in the 
retail sale, of beauty supplies and related products. During the 
twelve-month period ending April 7, 2015, it derived gross 
revenue in excess of $500,006 and during that sAnie period, 
sold and shipped goods valued, in excess of $5000 directly to 
points outside the State o£ Califerniav Thus, the parties stipulate 
and 1 find that .Respondent is an employer engaged in Ctn. 
mere.; within the meaning of Section 2(2), (6), and (7) of the 
Act. Accordingly, this dispute affects interstate comnieree and 
the Board, has jurisdiction of this case pursuant to Section 10(a) 

Filed on January. 14 and April 8, 2015, respectively, the unfair la-
bor praCtiee charge'.and first amended' seharge in Case 3. 1,CA-144492 
were submitted by Charging Patty Michael Sanchez (Sanchez), who 
worked for.Respondent from June 2012 to October 2014; 

2 	In a civil suit- brought. against Respondent by Sanchez in state 
court, Respondent sought to compel arbitration. purstrant.to  the Agree-
ment, 

3  29 U.S:C: §158(a)(I). 
4  The complaint issued on June 30, 2015. An amendment to the 

complaint issued:on .Noveniber 6. 2015. Respondent duly tiled its an-
sw6r1O the  complaint  and tbe.amendnient to the complaint. 

1. The facts were submitted by stipulation. No, credibility resolutions 
are required on.this. record.  

of the Act, Respondent's claim that this matter is time-barred is 
rejected .° 

FACTS 

A Arbitratian:Pravision of the:Agreement 

Th. parties. agree and it is found that since at least April 2, 
2013, Respondent. has maintained an arbitration provision .in the 
Agreemcnt that prohibits class or collective. legal claims in all 
forums, arbitral and judicial, and requires employees lo:•settle 
any dispute. arising out of or relating to 	employment with 
Respondent .in: 	with .the terms of the arbitration 
provision of the Agreement. The parties agree and- I.:find that by 
Signing the Agreement,. Sanchez and other commissioned sales 
employees were required to: be bound.- to the terms:of the arbi; 
tration provision of the Agreertient There is no evidence that 
any .employee. was able-to decline or opt out of the arbitration 
provision of the Agreement.. 

Paragraph 1 i 'of the .Agreernent, the arbitration provision,? 
provides, 

The Company (`.Planet•Beauty andsits Affiliates") is 'commit—
ted to providing] the best:poSsible working conditions for 
einployees. However,. the COmpanyand its employees,recog• 
nize that occasionally differences. May_ ari se during- or follow-
ing an employee's employment withihe Company. By ac-
cq:itinger:ecintinuing employment with the (Clompany,. you 

.agree and. understand that you and' the. Company mutually 
agree to resolve an[y] binding arbitration any claim that, in the 

.abscarcel- .agreetten .viduld.betvsolved s in .  a court of law 
underapplicable-  state or.federal taw.. The claims goVernert by 
this agreement are. those. that you or. the Company may have 
relating to your employment with, behavior during or termi, 
nation .from, theCompany. Claims -for 'Worker compensation 
ar unemployment compensation benefits are not subject to 
this agreement. By :acceptingor continuing employment...with-
thp [C]Onipany,. you .and the Company both:agree to. resolve. 
such claims through final and. binding arbitration. This in-
eludes, 'but is not limited to, .Clairns of employment. discrimi.; 
• nation because of race, sex, religion; nation[all..origin, color, 
age, disability, Medical conditirm,..marital status; gendcx iden-:  

4  Sec,:l0(b) of the Act provides that an unfair labor practiCe charge 
must bellied within six months of the 	conduct. Respondent 
ehdrnsthat - the.corriplaint-is time barred becanSe it was filed more than 
six:mboths °from the date-Sanchez signed the Agreement. However, it is 
undisphted .thas t-  Respondent continued. to maintain the Agreernent.dur- 
ing the six-rnotith period: preCeding the filing of the 

. 	
charge, .Un- 

der•thesc eireurnstanees,.Maintenance of the Agreement constitutes.  a 
continuing violation' that Is not time-barred. by-See. 10(b)...See Cawa-

303-NLRB No...133, slip op. 2-3 (2016), citing Pi-Cheese. 
362.  NLOB. No. 177; slip op. at .1 (2015); Neiman Marcus Growl, 

362 .NLRB No. 157, slip op. at 2 fn. 6 (2015); and 'Ceqular Sales of 
Missouri, LLC, 362 NLRB No. 27,.slip 	-at 2 frt.7 (2015). 

In its original ,form, the Agreement contains. minor:errors-Which, 
for ease of understanding, have:beett corrected in bntekets. The braCk-
ets replace: the fallowing: "provide" is replaced by "providringr 
`'company" bYlclompany." to conform•witb otherwise unifOrM 'capi-
talization of that word; "and" by "an(yr," "absent" by ."absen[ce);" 
"nation!" by "national.," "comrany".  by "[C]ompany" to conform with 
othep,viseuniform capitalization of that word;. 
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tity, sexual preference or any other characteristic protected' by 
law. It also includes any claim you might have 'for arilatiffill 
harassment including-sexual harassment and .unlawful retalia-
tion; any 'claims under contract 'or-tort. law; any elaiins for 
wages, compensation or benefits; any claim for trade secret 
violations, unlaWful competition or• breach of fiduciary ditty. 
Each party may be represented by an attorney and each party 
shall bear the expenses of its/hislter own attorney's fees and 
costs; experts, witnesses, and the preparation and presentation 
of evidence, The Company will pay all' types. of costs thatare 
unique toarbitration. The.  Company Shall be entitled to recov-
er any costs paid. if it 'prevails at the arbitration! . . . This 
Agteement does 'not. create a contract of employment and 
does not in any way.  change the "At-Will" status-of yOurein-
piaymint. You and the Company.  hereby agree that this 
agreenterit.shall survive the termination Of your erriployrnent 
with the Company. THE COMPANY .AND • YOU .AGREE. 
TO GIVE UP ANY RIGHT TO A TRIAL BY JURY AND 
• RIGHT TO APPEAL AND TO SUBMIT' ANY CLAIMS 
THAT EITHER HAS AGAINST THE' OTHER TO FINAL 
AND RENDING ARBITRATION; YOU: ALSO AGREE:TO • 
WAIVE YOUR. RIGHTS TO' PARTICIPATE. IN A. CLASS 
ACTION OR BE' *NAMED AS CLASS' • 
REPRESENTATIVES.. Your signature. below acknowledges 

• 
 

that you have. been given sufficient time to read & understand 
this.  agreement. Your signature. flitch et certifies that you have 
had the opportunity to consult with legal counsel prior to exe-
cuting.this agreement. 

.1.acknowiedge.that .I have received a copy of thii. Commis-
sion Agreement, I have read;.nnderstood and agree to the terms 
and' conditionS set forth under this Agreement. 

Employee. Name 	Employee Signa- 	Date Signed 
ture 

Planet.Beanty 	'Manager's Signa- 	Date Signed 
Representative 	ture 

Paragraph 10 of.the Agreement provides, that,. 

111k-contract. will be effective on [date' of hire .to.  be filled in 
here] and will be in effect for 6.mOnths from the effeetiVe date_ 
finless.  anew contract is 'signed 'to 'supersede it. This .contract 
will . supgsede . all other contracts previously signed and 
agreed upon by the. employee :and employee representatiVeS. 
An .expired contract is ;presumed to remain. in fall force and 
effect until the r,ontractis superseded.or employment is termi-
rated by either' party. This eontract:can be canceled at any 
iirre•by.eitherparty.given a Irnonth notice. 

B; Wage and Hour Class Action 

Oh:December 9,2014, after his separation .from employment 
with Respondent, Sanchez filed a wage' and haur.class action 
suit against :Respondent in the Superior 'Court of the State of 

Trocednits for selection of an arbitrator, applicable local laws, 
timing of award, action to enforce arbitration or arbitration award are 
omitted here. 

California; County- of Los Angeles (Superior,  Court). 13y 'letter 
of DOCember 30, 2014, ReSpandent infornied.Sanchez that the. 
arhitratiort/dispuie resolution provision. 'of the Agreernent. pro-
hibited bringing the class action complaint. Thereafter, on 
March 6, 2015,4 Sanchez filed a firSt amended' elaSs action. 
complaint. 

By motion of March-31,, Respondent sought 'to compel indi-
vidual arbitration. of the class action wage rind honr.  
Sanchez filed opposition to the motion to compel on April 23. 
Respondent withdrew its motion to compel individual 'arbitra-
tion:and. on. April 30, ,it re-filcd - its motion to compel *individual 
arbitration..o,p may •18, Sanchez lila an opposition .and Re-
spondent's:reply brief was tiled June 11. 

By order of June 22, the Superior Court found in favor of 
Respondent on the Motion to compel :arbitration. By order of 
Auguit 25, the Superior Court dismissed Sandi ea's class claims 
without itejudice, giving him- 60 days to find a .qualified class 
representative,. Although the court granted. Sanchez 60 days 'to 

.find •a suitable .elas.s. repreSentati .Ve .not-subject to arbitration, 
Sanchez was unable to. find a•class representative who hadnot 
signed the Agreement's atbitratiOn provision. 

ANALYSIS 

A. Entering into and Maintenance of the Agreement 

In both D. R. Horton,lb  and Murphy Oil," the Board held 
..that an employer violates the. Act when it requires employees, 
as a condition of: their employment, to sign an agreement waiv-
ing their right to file joint, class, or collective elairni regarding 
wages, hours. or working conditions against their employer in 
any forum, arbitral or judicial, As the General Counsel points 
out, this holding has been extended to inclUde agreementS that 
were voluntarily entered into as well. 12  

Respondent Claims that D. R. Horton and Murphy Oil were 
wrongly decided relying on (1)D. R. Horton, Inca v. NLRD, 737 
P.M 344 (511t 	2013) (arbitration agreements containing 
class action waivers are enforceable); (2)' the Federal Arbitra-
tion Act (FAA)13  as interpreted in AT&T Mobility LLC E Con-
cepcion, 131 S:Ct 1740, .1746 (2011) (rule neutral on its face 
but applied.  in a fa:shion that disfavorS arbitration is not grounds 
for revocation of any contract' within meaning of saVingi clause 
of FAA); (3) American Express 'Co, a Italian Colors Restau-
rant, :133 S.Ct. 2304 (2013) (Class action waiver Must be en-
forced. according to its terms in 'the absence of a contrary Con-
greSsiotial -command); (4) laCk of inherent:et:inflict between the 
NLRA and the FAA in that individual .arbitration agreeMents 
have no effect on any collective-bargaining obligations under 

5  All subsequent dates are in 2015 unless otherwise referenced. 
I°  p..R. 	Inc., 357 NLRB 2277 (2012)i. enf. denied in rele- 

vant part 737 F.3d 344 (5th Cir..2013), petitiOri for rehearing en bane 
denied.(5th Cir..No. 12-.6003.1, April 16, 2014). 

Uurphy 011 ..USA, Inc., .361 *NLRB' No. 72,. slip. op: at 2.(2014), 
etif. denied. in televantiart flog F.3d 1013' (5th.cir. 2015). 

12  On Assignments Staffing Services,. Inc., 362 N1LRB No. 189, slip 
op, at 7 (2015), citing I. 1. ra.o:V. NLRB, 321 11,S, 332;  338 (1944) 
(individual 'arbitration agreeinents that would prevent employees frorn 
engaging in concerted legal activity must yield to the Act whether or 
not they were A' condition oEemployinent). 

13  9 U.S.C. § 2.. 
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the NLRA; (5) inapplicability of the Norris-LaGuardia: Act 
(NLGA)" because the Agreement is not illegal under the 
NLGA and does not constitute a prohibited "yellow dog con-
tract." These arguments arc rejected, for the reasons set faith In 
D. R. Horton and. Muiphy Oft Further, as the General Counsel 
notes, citing On Assignment Staffingervices, Inc., 362 NLRB 
No, 189, slip op: at 12 (2015), the. Board is the agency with: 
primary responsibility for developiag and applying national 
labor policy and need not apologize for adopting positions firm-
ly grounded in Board precedent, Stipreme Court decisions, end 
federal statutes:  

NeVertheless, it is clear that the provisions .of- the Agreement 
require employees to agree to the arbitration provision as a 
condition of their employment. There is .no opt-out provisiOn 
and the literal .provition states that by accepting .or continuing 
employment, the employee agrees . to resolve covered claims 
through binding arbitration. There is no evidence ef.employces 
opting out. The employee's signnture to the entire Agreement.is 
immediately below the arbitration provision. Moreover, as not-
ed by counsel for the General counsel, in the state court class 
action suit filed by Sanchez, Respondent argued in support of 
its motion to compel indiVidual arbitration that employers may 
condition employinent on: execution of an arbitration agreement 
and that its .arbitration agreement Met California's heightened 
enforceability...standards for mandatory employment arbitration 
agreements which are imposed as aconditiost of employment 15  
Thus, it must be concluded that the- arbitration agreement eon-
stitutcs a condition of employment. 

The parties agree 'that Respondent's arbitration provision 
prohibits class. or collective. Legal claims. in all forums, arbitral 
and judicial, and reqUires that einployeeS settle any dispute 
arising out of or relating to their employment with Respondent 
in accordance with the Agreement Thus, Respondent's-arbitra-
tion requires that employees waive their right to participate in a 
class action and agree to submit all employment claims except 
-workers compensation and unemployment `claims to final and 
binding arbitration. It is fOtind that the arbitration provision 
precludes concerted legal activity, a substantive. right under 
Section 7 of the:Act,. and violates. Section 8(a)(1) of the Act. 

Enforcement ofArbitration PrOvision in Cteris Action Suit 

Relying (*. the Agreeinent's arbitration provision; Respond-
ent sought and was granted enforcement of individual arbitra-
tion for Sanchez's indiVidual claims. It is Clear that by seeking 
to enforce its arbitration provition. in the class action lawsuit, 
Respondent sought to restrain SanChez statutory right to pursue 

14  29 1/,S:C. § 102. 
.See.Amendariz .v. Fout;dgilon.Heuleh Psych.are..Servicej, Inc:, 24 

'Cal. 4th. 83, 4 Pict '669 (Cal SCt 2000).(in. state law :zintidiscrithinatioia 
'Class' action, court. held-mandatory. arbitration • as. a condition of em-
ployment allowable only where the:agreement insured neutrality of the 
arbitratOr, the,proVision.of adequate cliscoVery, a. weitteri decision that 
will. permit it limited form of judicial reViewi .and limilations on the 
costs of arbitration. Holding the. arbitration agreement was unenfortea... 
ble, the court found it unconscionably unilateral and did not allow .11:It 
vindication of statutory rights).  

'concerted legal .action,..".  Accordingly, 1 find that by seeking 
.enforcement of .  the Agreement's.. arbitration provision in, 
.Sanehez's wage -and. hour class. action litigation, Respondent. 
via latedS ection .8(a)( I) of the- Act. 

.C.. Access to the. Board . 

In Ralph's Grocery. co:, 363 NLRB No. 128 (2016), the 
Board stated: 

"Preserving and protecting-aocess to the Board is a fundamen-
tal goal of the Act," and so the Board must carefully examine 
employer rules that. may interfere .  with this goal, ..5p.toiCity,'• 
363 NLRB No. 83, slip op...at 41 [(20 15)]. In him, the Board 
recognizes that "rank-and-file employees 	;Cannot. he ex- 
pected to.havethe.expertiseto examine companyrules from a 
legal standpoint." 	slip eqvat 5, quoting lirgraM BOok Co.; 
315 .NLRB 515, 516 fit. 41994). 

Examination. of the arbitration provision sunder these precepts 
reveals that it does not explicitly prohibit employeeS.from. filing 
unfair labor practice charges. with' the NLRB. Nevertheless, 
employees would reasonably-construe- the language of thearbi-
tration provision • :to. prohibit such.. action. Thus, work.. ruleS 
which do not explicitly restrict Section 7 activities may never- 
•thelcss violate the Act if employees would reasonably construe 
• the .rule as. prohibiting' Section 7 activity. t7  With.. the specific 
exemption of workers compensation and' unemployment • com-
pensation claims, Respondent'S- arbitration provision requires 
employees to .agree to pursue any claim:that could be resolved 
in court under state or . federal law ineluding employment- 
related claims by utilizing final and binding. 	arbitra- 
:hon....There is .no:language in the agrccment that exempts claims 
of unfair labor practices..It is reasonable, accordingly, to colt,-
strue the language of the.provision to prohibit:the .filing of tin-
fair. labor :practice. charge. With the NLRB." *Respondent at- 
• gues, however, that the language of the 'Agreement appliei,only 
to :those 'claims that. "would 'resolve in a court of law under 
applicable state or federal law," Respondent avers that this 
language does not apply :to claims hrotight. in administratiVe 
proceedings before the Board because it is not .a court of law 
and thus emplOyees would reasonably understand that NLRB 
proceedings. are. 'not • implicated. As the General Counsel. cot-
rectlynotes,19  however, this argument is not .viable because the 

See Murphy Oil; supra, slip op. at 5, 19 .(rnandatory.atbitration 
agreements that. bar employees front bringing joint, dais, or collective  
claims restrict the exercise ofsthe Subitantivexigh

.  
t to act concert for 

mutual aid and protection; enforcement 'of 'such a mandatoty rule 
'thiouga motion  'to ..diSmos collective legal.:actlon unlawfully restricts 
Sec. 7 rights), 

Lutheran Hen?/age Yillage4imonta,. 343 NLRB .646,.647'.(2004): 
A work. rule maybe .found.  unlawful if it explicitly restricts,Section 7 
activity .or (1) employees Would.reasonably construe the miens Prohib-
iting Section 7 activity; (2) the. rule was prorndlpted in response to 
union activity;'or (3) the sulehas been applied :to restrict the exercise of 
Section 7 • activity. 

" 	See, e.g., LT Haul Co., 347 NI:RS..315i 37742006), enid.• mcm. 
'255 Ped,Appx. 527 (134. Cir. 2007).. 

The. General Counsel Cites • U-haul -  supra at 378 (language elr• 
ernpting 'claims which .would he resolved in a court. of:law is insufil-. 
cient to cure defects in the policy). 
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Board. hasheld that non-lawyer employees would not be famil-
iar with the intricacies Of fcderal.Court jurisdiction. Thus, it is 
found that by maintaining the ,Agreement;  which' is reasonably 
construed as prohibiting access to'the.Board, Respondent vio-
lated Section 8(a)( I ) of the Act, 

CONCLUSIONS OF LAW 

1. By. entering into 'and maintaining the arbitration/dispute 
resolution provision of its commission agreement—sales, 
which prohibits class or collectiVeaction in all forums, •arbitral 
and judicial, and.requims. employees to settle any dispute aris-
ing out. of or relatingla their emPloythent with. Respondent. in 
accordance. with the terms 'of die arbitration provision, Re-
spondent haS engaged in unfair labor practices within the mean-
ing of Section 2(2), (6); and (7) of the. •ACt and has violated 
Section 8(a)(1) of the Act. 

2. By taking actiOnsto 'enforce the arbitration/dispute reso-
lution provision: of its commission agreement—sales.in the Los 
Angeles SUperior Court class action litigation,.Sanahez.v.: Plan-
et Beauty, Inc., case NO. Bc56.6065; specifically by .letter of 
December 30; 20t4, by its March 11 .and April.  10 motions to 
compel .arbitration and. briefs in support Of these motion's; Re-
spondenthas violated Section .8(a)(1)of the Act. 

3. By maintaining. the. arbitration/dispute 'resolution provi-
sion of its commission agreement ales, which is reasonably 
interpreted as precluding employees.  from filing unfair. labor 
practice charges.  with..the Board, Respondent. has violated Sec-. 
lion 8(a)(I) of the Act. 

R.I.dfEDY 
. 	. 

Having found that Respondent'has engaged: in certain 'unfair 
labor practices, it must be ordered to cease and desist and to 
take certain affirmative action deSigned toeffectuate• the poli-
cies . of the Act. Consistentwith the Board's usual practice in 
cases involving unlawful litigation, 'Respondent must reimburse 
Sanchez for all reasonable ,expenses and legal fees, with intcr-
est,20  incurred in opposing • ReSpoOdenes unlawful letter and 
motions to compel. individual *arbitration. Respondent shall alsti 
be ordered to rescind or reVise the Agreement, 'notify employ-
ees and the Los Angeles Superior COurt thatitlias done so and 
that it will no. longer oppose the lawsuit -anti= basis of the 
AgreeMent. Respondent:mast also 'rescind or revise the Agree-
ment to make clear to employees that. its Ageement. dOeS. not 
constitute. a waiver of the rightto maintain emp 1 oymeti t,related 
joint, class, or colleetive actions and that it does not. bar or re- 
•strictemplayees right to file charges with theNLRB. 

1°  Interest shall be computed in the mannerpreScrihed in New Hori-
zons, 283 NLRB 1173 :(1987);  oPTPritinded daily as prescribed in Ken-
tucky River Medical Center, 356 NLRB 6 (2010). See Bill Johnson 
Restaurants 1,, NLRB, 461 L1,S, 731, 747 (1983)(1f a ViolatiOn is• found, 
the 13tiard rriay .oider the employer to reimburao the employee who he 
had wrongfully sued for their attorneys' fees and expenses as well AS 

any other proper relief that would effectuate the, policies of the Act); 
Teamsters Local 776 (Rite 4id), 305 NLRB 831, 835 fn. 10 (1991) 
("[Ijn make-whole. order's for suits maintained in violation of the Act, it 
is appropriate and necessary to award interest on litigation expenses."); 
cold. 973 F:2d 230 (3d Cir. 1992),- cert. denied 507 1,1..S. 959 (1993), 

ORDER 

Respondent; Beena. Beauty Holding, Inc. d/b/a Planet Beau-
ty, Studio City, California; its officers, agents;  successors, and 
assigns, shall 

I 	Cease and desist. from 
(a) Entering into and maintaining its commission" agree-

mentsaIes arbitration/dispute resoltitioa agreeinetit with em-
ployees that prohibits class or collective legal claims in all fo-
runts, arbitral and judicial, and requires signatory employees to 
settle any dispute-arising out of or relating to their eMpIoyment 
-with Respondent in accordance with the terms. Of the arbitration 
provision. 

(b) Enforcing its commission agreement--sales through let-
ters, motions, and briefs seeking to compel arbitration in re-
sponse to a wage and hour claSs action, civil suit brought against. 
it in state court. 

(c) :Maintaining the eammission agreeMent-.-sales arbitra-
tion/dispute resolution: agreement.  which is reasonably under-
stood to preelude employees from .filing unfair labor practice 
charges with the NLRB. 

(d) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise.of the rights guaran-
teed. tb them by Section 7 of the Act. 

2. Take the following affirmative:action' necessary to effec-
tuate-the policies of the•Act: 

(a) Rescind the arbitration/dispute resolution provision of its 
commission agreement--=safes in all of its fOrms of revise it in 
all of its 'formi to make clear to employees that the provision, 
doeSnot prohibit class or collective legal claims in all forum's, 
arbitral and judicial, and does not require signatory employees 
to settle any diSpitte arising out of or relating to their employ-
ment with Respondent in accordance with the ternisof the arbi7 
tration provision. 

(b) Rescind the arbitration/dispute resolution provision of its 
commission agreement=-sales in all of its forms or revise it in 
all of .its forms to make clear to .employees that, the proVislon 
does not prohibit access to the NLRB:to file Unfair labor prac-
tice charges. 

(c) Notify all current and former employees who signed the 
Agreement in any form that it has been rescinded or revised. 
and;  ifrevised;  provide:them a copy. of the revised agreement. 

(4) Notify the Los Angeles Superior Court of California that 
it has rescinded or revised the arbitration/dispute resolution 
proVision of its 'commission agreenientsales -upon which it 
based its motions to compel Individual arbitration and seek 
reinstatement of the lawsuit upon thatbasit, inforniing the: court
thit it no longer. seeks.  to compel individual arbitration of the.  
'laWsuit on the:basis alba Agreement anitmoVe the court joint-
ly with Sanchez:to vacate its.order compelling arbitiation. 

(e) 	In the manner set forth in the remedy section of this de-
cision, reittiburse Sanchez for any reasonable attorneys' fees 
and litigation.  expenses, withintereSt, that he may have incurred. 
in opposing Respondents attempts .to. distniSs the lawsuit and 
compel individual arbitration. 

(0 Within 14 days after service by the Region, post at its 
Studio City, California facility copies of the: attached notice 
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marked "Appendix."21 Copies of the notice; on forms provided 
by the. Regional Director for Region 31, after being signed by 
the Respondent's authorized representative, shall be posted by.  
the Respondent and maintained for 60 consecutive days in con-
spicutnis places, including:places where notices are customarily 
posted. En addition to physical posting or paper notices, notices 
shall be distributed electronically,. such as by email, poSting on 
an intranet or an Internet sit; and/or other electronic means, if 
the Respondent customarily communicates with its employeei 
by such means.. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices arc .not altered, defaced, or 
covered by anY other material. lithe Respondent has gone out 
of business or closed the facility involved in these proceedings, 
the Respondent shall duplicate and:mail, at its own expense; a 
copy of the notice marked "Appendix" to all current employees 
and former employees employed by the Respondent at any time 
since July 14, 2014, and any employees against whom Re-
spondent has enforced its mandatory arbitration agreement 
Since:July 14, 2013. 

(g) Within 21 days after service by theRegion, file with. the 
Regional Director for Region 31 a sworn certification of a re-
sponsible official on a form provided.by the Region attesting to 
the steps that the Respondent has taken to comply: 

Dated, Washington, :D.C. March 3, 2016 

APPENDIX 

NoTICE TO EMliWYEES 
POSTED ny ORDER OFITIE 

NATIONAL LABOR RELATIONS BOARD.  
An Agency of the United States Government 

The National Labor Relations Board has found that we. violated 
Federal labor law and has ordered us- to post and obey thiS no-
tice. 

FEDERAL LAW GIVES YOU' THE RIGHT TO 

Form, join, or assist a uniOn 
Choose representatives to. bargain With .us on your be- 

half 
Aet together with other employees for your benefit and 

protection 
Choose not to engage in any of these protected activi- 

ties. 

21  if this. Order enforced.hy a judgmentela United states. court of 
appeals, the words in the notice reading."Posted- by Order of the Na, 
tipaal Labor RelatienS Board" shall.tvad "Posted Pursuant to a Judg,  
rnent of.the Lfnitcd:Statqs Court of Appeals Enforcing an Order of the: 
National labor Relations Beard. 

We WILL NOT enter into'and maintain the arbitration/dispute 
resolution provision of our commission agreentent—sales, 
,which prohibits class or collective action irr all forums, erbitral 
and judicial and requires eniPloyees to settle any dispute arising 
out of or relating to their employment with'us in 4ceordance 
with the terms -of the arbitration provision.  

WE WILL NOT take actions to enforce the arbitration/dispute 
resolution provision of ourcommission agreement—sales iri the 
Los. Angeles Superior Court class action litigation, SariciteZ Y. 
Planet Beauty,. Inc., Case No. BC566065, specifically by letter 
of December 30, 2014, by our March 31 and April 30 motions 
to compel arbitration and our briefs in Support:of thesemotions. 

WE WILL NOT maintain the arbitration/dispute resolution pro-
viSien of our commission agreeinent—sales, which is reasona-
bly interpreted as precluding you from filing unfair labor prac-
tice.charges With the Board. 

WE WILL. NOT in any like or related manner interfere With, re7  
strain, or coerce you 'in the exercise of the rights guaranteed 
yOu by Federal law. 

WE WILL reimburse Sanchez for all reasonable litigation ex- 
penises and legal fees with interest directly related to our Mo-
tions to compel individual arbitration and expenses. 

WE wft.i. withdraw our letter, Motions to compel individual 
arbitration, and briefs in support:  of those motions and move the 
Los Angeles Superior Court, jointly with Sanchez, to vacate its 
order pomplling:art?itWicip. 

BONA BEAUTY HOLDING, INC b/B/A PLANET" BEAUTY 

The Administrative Law Judge's deciSign can he found at 
..www.nlrb.gov/ease/31-CA-144492  or by using the QR code 
,below. Alternatively, you tan obtain a copy of the deeision 
from the Executive Secretary, National. Labor Relations Board, 
1015 Half Street, S.E., WaShington, D.C. 20570, or byetilling 
(202) 27$-1940. 
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CERTIFICATE OF SERVICE 

BEENA BEAUTY HOLDING, INC d/b/a PLANET BEAUTY v. NLRB 

Case No. 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

At the time of service, I was over 18 years of age and not a party to the 
action. My business address is 633 West 5th Street, Suite 4000, Los Angeles, CA 
90071. I am employed in the office of a member of the bar of this Court at whose 
direction the service was made. 

I hereby certify that I electronically filed the foregoing PETITION FOR 
REVIEW with the Clerk of the Court for the United States Court of Appeals for 
the Ninth Circuit by using the appellate CM/ECF system on June 22, 2016. 

Participants in the case who are registered CM/ECF users will be served by 
the appellate CM/ECF system. 

I further certify that some of the participants in the case are not registered 
CM/ECF users. I have mailed the above-referenced document by First-Class Mail, 
postage prepaid, to the following non-CM/ECF participants: 

The documents were served by the following means: 

CI 	(BY U.S. MAIL) I enclosed the documents in a sealed envelope or package 
addressed to the persons at the addresses listed above and I deposited the 
sealed envelope or package with the U.S. Postal Service, with the postage 
fully prepaid. 

Linda J. Dreeben, Esq. 
Deputy Associate General Counsel 
of the Appellate Court Branch 
National Labor Relations Board 
1015 Half Street SE 
Washington, D.C. 20570-0001 
Telephone: (202) 273-2960 

Mori Rubin 
Regional Director 
NLRB Region 31 
Regional Office 

4810-4844-7283.1 	 1 
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11500 West Olympic Blvd 
Suite 600 
Los Angeles, CA 90064 
Telephone: (310) 235-7352 
Facsimile: (310) 235-7420 

Nicholas J. De Blouw, Esq. 
Blumenthal, Nordrehaug & 
Bhowmik 
2255 Calle Clara 
La Jolla, California 92037 
deblouw@bamlawca. corn 
Attorneys for Charging Party 

I declare under penalty of perjury under the laws of the United States of 
America and the State of California that the foregoing is true and correct. 

Executed on June 22, 2016, at Los Angeles, California. 

Celia Shane 

48104844-7283.1 	 2 
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